LICENSING THE USE OF SPECIAL COLLECTIONS MATERIALS
THIS ARTICLE HAS BEEN written to assist special collections administrators who want to establish a fee policy and schedule for the publication (in any media or format) of original materials in their charge. The article examines the history of special collections' approaches to this practice, offers a rationale for charging fees, discusses relevant copyright issues, and offers model policies and fee schedules. For the sake of simplicity, the more generic term "library" and its plural are used throughout the article, but it should be understood that the principal audiences being addressed are special collections and archives.
Background
Historically, libraries have allowed scholars relatively free use of the intellectual property physically embodied in their collections. Compen sation, if any, usually took the form of an acknowledgment and, perhaps, a free copy of the work in which the intellectual property appeared. Libraries fundamentally operated on a barter system in LicensingMtheMUseMofMSpecialMCollectionsM aterials which intellectual property was traded for publicity or the more tangible commodity of a free book. This world is described in James Thorpe's survey of common practice, TheMUseMofM anuscriptsMinMLiterary Research; an environment in which, only occasionally, "a library may ask for a permissions fee if the work is a commercial product intended to yield a financial return." 1 The barter system worked satisfactorily for decades for a variety of reasons. Most of the intellectual property going out of libraries was for scholarly use in dissertations, academic journal articles, or university press monographs published by genuinely not-for-profit entities. In this environment, free use was subsidized by adequate budgetary support for libraries and was a somewhat literal manifestation of the academic principle supporting the free exchange of ideas. But the environment in which the barter system survived has changed dramatically.
Libraries remain dedicated to scholarship. But in fulfilling this mission, they take on the responsibility of administering large, and frequently costly, acquisition, preservation, cataloging, and educational and outreach programs, often in a budgetary environment that is unstable and in competition with simultaneous priorities. As noted in the executive summary of a 1998 ARL survey of special collections libraries: "There is a gap between the relative weight of special collections in a library's holdings.and the share of material expenditures it receives.and some special collections may be more vulnerable to budget cuts than is generally supposed." 2 The nature of scholarly publishing also has changed significantly.
University presses are more aware of market pressures that blur the line between scholarly and commercial publication. Mary Murrell, a senior editor at Princeton University Press, notes that "this change in perspective-from the customer as institution to the customer as individual-has forced university presses to become more commercially minded, more competitive, and more aggressive." 3 Elaine M. Stainton, senior editor at Harry N. Abrams, argues that university presses "as 'non-profit' organizations . enjoy tax advantages that commercial presses do not," that "their work can be supported by grants," and that their own sponsoring universities have made it clear that they need to become self-supporting. "In other words, the university press . is no longer a 'service department' of its parent institution. It has become a profit center." Such strong external and internal demand on library resources has sparked a reconsideration of publication policies and procedures. At issue is a library's assertion of certain rights that, by tradition, govern an owner 's ability to manage use of owned physical property. 
Copyright Considerations
There is no question that a library can charge publication fees if it has been able to secure, along with a donation or bequest of a physical collection, attendant copyrights. Often the specific intent of the donor is that revenues gained from the transfer of rights will go toward the preservation, cataloging, and promotion of the collection. Copyrights may have been assigned in lieu of establishing a cash endowment designed to support such activities. In such an instance, a library is well within the parameters of the donor 's wishes to exploit its copyrights to support general maintenance of the collection. This is true, too, when rights are expressly assigned as part of a pur chase agreement. It is probable that a significant part of the purchase price may have been for the rights themselves and not merely for the physical embodiment of them. In such a case, the library may feel that it has a responsibility to recoup some of the money spent on rights by charging publication fees to be applied toward preservation, cataloging, and educational outreach.
If a library is unable to acquire the copyrights along with the physical collection, it may still be able to secure certain usage rights above and beyond the right to exhibit and display that comes with title transfer.
Additional rights a library may want to try to secure through a license agreement with the copyright holder at the time of acquisition may include 6
• the right to publish text or images in exhibition materials such as catalogues and promotional copy;
• the right to publish copyrightprotected materials in institu tionally generated educational publications; • the right to license use of copyright-protected materials to third parties (i.e., the library's patrons);
• the right to post images on the owning institution's Web site;
• the right to create derivative works such as postcards, posters and calendars;
• the right to create merchandise, such as T-shirts and tote bags.
Physical Ownership Considerations
The rationale for charging fees is less clear-cut when a library owns a physical collection, but not the intellectual property rights embodied in it. With some limitations, copyright law gives copyright owners the exclusive right to reproduce, adapt, distribute, publicly perform, and publicly display their works and to control performances of sound recordings by audio transmission. When a library, in its capacity as owner of a physical original, assesses a publication fee above and beyond any a copyright holder might charge, the reasons for doing so need to be clearly distinguished from the exclusive rights afforded copyright holders.
When the work in question is in the public domain (i.e., no longer enjoys copyright protection of any sort), resistance to a library's charging a fee for the publication of that work grows more vocal.
Stephen Here, a value-added argument is persuasive. Library activities that build value onto an archive may include rehousing, environmental controls, conservation treatments, preservation reformatting, and cataloging-all of which maximize an archive's useful life. As Georgia Harper, intellectual property counsel of the University of Texas System, has written: These services are expensive. Publication fees charged to offset such expenses are not within the scope of copyright. Instead, they are a legitimate prerogative of management of an archive.
Were the same works unprotected by copyright, a repository would still need to charge fees to users of the works because the cost of maintaining the archive, not the status of their protection under copyright law, forms the basis of the fees. Fees are charged, pursuant not to law but to a repository's need to conduct a service that needs to operate in the black rather than in the red.
Special collections value and support the sharing of their holdings with the public and a publication fee policy and structure is not intended to discourage such sharing. Rather, the intent is physically and fiscally to manage collections so that they continue to exist in excellent condition and to be available . when today 's copyrights will play absolutely no part in their value at all. represent that it is the exclusive holder of all rights in the WORK and [licensee1 promises that it will obtain any and all additional licenses and permissions that may be necessary before using or reproducing the WORK in the manner de scribed above 11 Although sometimes difficult to enforce, such a letter clearly distin guishes the library's action from that of any other rights claimant It also alerts users to the fact that the ultimate responsibility for clearing permissions for any copyright, trademark, right of publicity, or other rights interests rests with them
Semantic Considerations
Wording in any publication policy statement needs to be crafted carefully. A copyright holder can give permission to publish because that is a designated legal, exclusive right to do so. A library's policy state ment that users must obtain permission to publish from the library itself can give the appearance of interfering with the copyright holder 's exclusive right to give permission. It is a semantic difference, but a potentially significant one.
Although it is clear that there is no universal awareness of this lan guage danger zone, at least one library has moved away from use of this term in its policy statements, opting, instead, to require that users complete a Notification of Intent to Quote from or Publish original materials form. The library asserts a right to charge publication fees in its capacity as owner of the physical material but is clear to distinguish these, both in point of fact and semantically, from the copyright holder's exclusive rights.
11. Ibid..
Contracting Out Rights and Reproduction Services
A few large, private image archives have begun offering rights and reproduction services to libraries and museums with large collections of images. These services make images available to the publishing market place and negotiate use fees for the library or museum while taking a fee for themselves.
There are a number of advantages to such an arrangement. An experi enced image archive can market an institution's unique, and sometimes not widely known, images extensively, sometimes through a searchable Web site. A small institution with little experience or expertise in the area that fears being taken advantage of by large publishing concerns may find such an arrangement advantageous. Also, small institutions without good facilities for the quick reproduction of images may prefer outsourcing the work to an organization that will provide fast service to publishers.
There are a number of disadvantages, however. The outsourcing contrac tor may take a large cut of the use fees paid by a publisher for an image. In some cases, where the outsourcing contractor also has agreed to scan the images for the holding institution, the contractor may attempt to claim copyright over the electronic files produced by its scanners. Moreover, private image stock houses may not have the research institution's best interests in mind when selling rights to an image, especially in terms of the integrity of an image or its use in a distasteful way, with the institution's name attached to the image preceded by the phrase "courtesy of." Image credits in publications often carry both the contractor's name and that of the research institution, which may bother some curators.
Carefully weighing the costs, risks, and benefits of such an arrangement is absolutely necessary. Many institutions have found that negotiating with publishers is not as complex as might be expected and that receiving full fees and keeping greater control over the images is highly desirable. 
Structuring a Fee Policy
Consent to allow reproduction of images or texts of materials owned by libraries may be contingent upon the requesting party's willingness to conform to some or all of the following terms 1. The images or texts are used for scholarly, educational, artistic, cultural, or scientific purposes which support the library's mission of the advance ment of learning through research and the production of scholarly works; or for commercial purposes approved by the library. • context that might be misleading or defamatory;
• alteration of the original form, meaning, or intent of the creator of the materials;
• use that would compete with or detract from an existing or planned use by the library. 6. The requester pays appropriate fees for publication.
Structuring a Fee Schedule
In assessing publication fees, it is advantageous to work from an established fee schedule. Appendices to this article contain sample publication fee schedules from a variety of types of institutions-an academic library, an archive, and an independent historical society. The amount that a library charges for the use of a text or an image will be at the discretion of the institution and often, where fees are determined on a case-by-case basis, at the discretion of the staff person who manages publication requests.
Factors that can influence the levels at which fees are set may include kind of use (reproduction, publication, public performance, public display, adaptation, advertising); intended audience; nature of the rights being requested (one-time or in perpetuity); placement of an image on the product (cover or text illustration only); size of the publisher 's print run; number of versions of the product (print, video, audio, electronic editions); retail price of the product; and distribution plans (for sale or complimentary).
A pricing and licensing strategy can be viewed as a kind of soft intellectual property protection. If users feel that prices are fair and reasonably related to use, they will be less inclined to look outside legitimate distribution channels.
A library will need to consult its institution's business managers and legal counsel to ensure that a fee system does not, over time, jeopardize the institution's not-for-profit status and so that the wording of any contractual agreements is legal and precise. Researchers should know that if they plan to publish materials from libraries, they will be required to notify the institution in writing and place a credit line in the publication. This can be done by having them sign a form stating that they understand the policies and will abide by them before allowing them to receive reproductions of material. It should be clear that permission to publish library materials is given for a specified use or edition and new permissions will be necessary for any additional uses. Requiring a complimentary copy of the work allows the institution to check that its materials have been used only as specified and that it has received proper credit. 
Negotiation and Compliance

Conclusion
Although the viewpoint of this article supports the premise that libraries have a basis for charging licensing fees; it does not argue that all institutions should or will want to charge for the scholarly or commercial use of collection materials. That is a decision for each institution to make individually. At least one library administrator has decided staff time is not well spent on any level implementing and enforcing a publication fee policy. At Yale University's Beinecke Library; although the library should be cited as the source; "it is not necessary to seek the library's permission to publish texts or images (unless the university is identified as the copyright holder)." Another director has remarked that there is little incentive for him to set up a fee policy and procedure because in his library's accounting system any revenues earned would go into a general account rather than be earmarked for special collec tions. Still; for those institutions considering establishing a licensing policy; this article should be helpful in crafting a rationale and corresponding fee structure.
APPENDICES
Model fee schedules for an academic library and independent historical society; and a composite of public archives follow. It is recommended that libraries consult as models Internet-published fee schedules for the type of institution that most closely resembles their own.
A. Academic Library
Publication Fee Statement and Schedule tatement tatement tatement tatement tatement: Publication of images of collection materials is subject to approval and fees may be charged for such use. "Publication" includes the following media: print, electronic/digital, videotape, film, or microform. Permission to use images must be obtained in advance and in writing by completing the appropriate "Notification of Intent" form.
These fees are separate from any which might be assigned/assessed by the copyright holder.
The fees listed below are for non-exclusive use of a single image unless otherwise indicated. They are assessed in addition to photo duplication costs and are to be paid in advance of publication. Only those images actually used in publication are subject to these fees. If a request covers more than one form of publication, then the fees are cumulative.
Publication fees are waived for theses and dissertations. 
Still Images
B. Independent Historical Society
Copying and image licensing services are available from the Rights and Reproductions Office. Fees vary according to the kind of original material copied, the type of copy requested, and the intended use of the copy.
Reproductions of materials from the collections are provided under license agreement for purposes as indicated in writing by the user and agreed upon by the society. Conditions governing their use are specified on a contractual agreement generated by the society and to be signed both by the user and a representative of the society. Costs for reproduc tion of materials from the society's collections are the sum of two fees:
use and production fees. The society reserves the right to require special
Reference Prints
In some instances, at the discretion of the society, reference prints are made avail able for research or study purposes only. Each print is stamped prominently with red ink so as to make it unsuitable for publication or display.
